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RELIEF SOUGHT 



The prosecution respectfully requests that the Court deny the Defense Motion for 
Modified Relief for Defense Reply to Prosecution Response to Supplement to Defense Motion to 
Compel Discovery #2 (Defense Motion). Rule for Court Martial (RCM) 701(a)(6) does not 
support the defense's request to suspend the proceedings and require the prosecution to state the 
steps it has taken to comply with its obligations as required by Brady v. Maryland, 373 U.S. 83 
(1963) and RCM 701(a)(6). 



As the moving party, the defense bears the burden of persuasion and must prove any 
factual issues necessary to decide this motion by a preponderance of the evidence. See Manual 
for Courts-Martial, United States, RCM 905(c) (2012). 



1 . The prosecution disputes the facts as characterized in the Defense Motion with respect 
to Defense's allegations of the Prosecution's failure to satisfy its discovery obligations. 

2. On 25 April 2012, the Court found no discovery violation by the prosecution. 
Appellate Exhibit LXVIII U 13. 

3. Referral of this case occurred on 3 February 2012. Appellate Exhibit LXVIII 7. 

4. The defense moved to compel the discovery it desires on 14 February 2012, 1 1 days 
after referral. Appellate Exhibit LXVIII 12. Thereafter, discovery has been the subject of 
extensive and ongoing litigation. See Appellate Exhibit VIII; Appellate Exhibit XVI; Appellate 
Exhibit XXVI; Appellate Exhibit XLVIII; Appellate Exhibit LIII; Appellate Exhibit XCIII; 
Appellate Exhibit XCIV; Appellate Exhibit XCV; Appellate Exhibit XCVI; Appellate Exhibit 
Appellate Exhibit XCVII; Appellate Exhibit XCVIII; Appellate Exhibit XCIX; Appellate Exhibit 
C; Appellate Exhibit CI. 



BURDEN OF PERSUASION AND BURDEN OF PROOF 



FACTS 



WITNESSES/EVIDENCE 



The prosecution does not request any witnesses be produced for this response. The 
prosecution respectfully requests that the Court consider the referenced Appellate Exhibits and 
their enclosures. 

LEGAL AUTHORITY AND ARGUMENT 

The Court should not suspend the proceedings and order the prosecution to state the 
steps it has taken to comply with its discovery obligations under Brady and RCM 701(a)(6) 
because nothing in 701(a)(6) nor case law sets forth any such precedent. 1 Even were there 
precedent for such a request, there is no basis for the request because the prosecution continues 
to comply with its discovery obligations and will continue to do so, or the prosecution has 
litigated in good faith and will comply with all Court orders. 

I. THE PROSECUTION SHOULD NOT BE REQUIRED TO STATE THE STEPS IT 
HAS TAKEN TO COMPLY WITH ITS OBLIGATIONS UNDER BRADY AND 
RCM 701(A)(6) 

A. The prosecution has and continues to comply with its obligations under Brady and 
RCM 701(a)(6) . 

RCM 701(a)(6) requires that trial counsel, "as soon as practicable, disclose to the defense 
the existence of evidence known to the trial counsel which reasonably tends to: (A) [n]egate the 
guilt of the accused of an offense charged; (B) [rjeduce the degree of guilt of the accused of an 
offense charged; or (C) [r]educe the punishment." RCM 701(a)(6) is the military's Brady rule. 
United States v. Williams, 50 M.J. 436, 441 (C.A.A.F. 1999). Due process requires the 
prosecution to disclose evidence favorable to the accused, but only when the evidence is 
"material" to guilt or punishment, Brady, 373 U. S. at 87, or may be used to impeach the 
credibility of prosecution witnesses, Gigilio v. United States, 405 U.S. 150, 154 (1972); see 
generally United States v. Jones, 52 M.J. 60, 66 (C.A.A.F. 1999). The prosecution must exercise 
due diligence in searching its own files, the files of law enforcement authorities that have 
participated in the investigation of the subject matter of the charged offenses, investigative files 
in a related case maintained by an entity "closely aligned with the prosecution," and other files, 
as designated in a defense discovery request, that involve a specific type of information within a 
specified entity. Id. at 44. 

However, the defense does not possess an unlimited right to discovery. Relevant rules, 
statutes, case law, and due process define the prosecution's discovery obligations. See United 



Accordingly, the defense cites no case law nor statutory authority for the proposition that the prosecution should 
state the steps it has taken in complying with its Brady obligations under RCM 701(a)(6). However, the prosecution 
does not dispute that the Court possesses the authority to order such an accounting; rather, the prosecution notes that 
such an order is without precedent in both the military and federal systems. 

~ This Court has also held that there are limits by deciding that neither RCM 701(a)(6) nor Brady requires the 
Government to identify or separate what material it discloses in discovery as Brady material. Appellate Exhibit 
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States v. Agurs, 427 U.S. 97, 106 (1976) ("[T]here is, of course, no duty to provide defense 
counsel with unlimited discovery of everything known by the prosecutor"). For instance, "[a] 
criminal defendant is not entitled to know everything that a Government investigation - 
particularly one this far-reaching - has unearthed when such information is not used against him 
at trial." United States v. Arroyo-Angulo, 580 F.2d 1 137, 1 144 (2d Cir. 1978). Moreover, 
defense may not make the circular argument that discovery is necessary to determine whether 
discovery is warranted. See United States v. Leung, 40 F.3d 577, 583 (2d Cir. 1994) citing 
Pennsylvania v. Ritchie, 480 U.S. 39, 59-60 (1987) ("[Criminal defendants have no 
constitutional right to know the contents of Government files in order to present arguments in 
favor of disclosure"). Finally, although the RCM and military case law encourage open 
discovery, the defense does not have a right to discovery prior to referral under RCM 701 or 
Brady \ Appellate Exhibit LXVIII 1 7. 

Here, the prosecution has endeavored to disclose all evidence and discoverable 
information within the prosecution's files. Moreover, the prosecution continues to endeavor to 
disclose all evidence and information within those files the prosecution must search as soon as 
possible after receipt of appropriate approvals for classified information, if applicable, to avoid 
further delay. The Defense Motion states that "[t]he Government should not be able to 
circumvent its discovery obligations for two years. . . ." As the prosecution has repeatedly 
emphasized, the process is time consuming given the nature of the misconduct. The volume and 
classification of the compromised information necessitates classification reviews and approvals 
from numerous entities. The prosecution has not circumvented any discovery obligation; rather, 
the prosecution continues to comply with its legal and ethical requirements relating to discovery. 
See Appellate Exhibit LXVIII |J 6, 8; U.S. Dep't of Army, Pam. 27-26, Rules of Professional 
Conduct for Lawyers para 3.4(d) (1 May 1992). Additionally, the United States has disclosed 
more broadly than the rules of discovery require. For example, the prosecution disclosed FBI 
information regarding the accused's travel and bank records that was not required to be produced 
under RCM 701(a)(6) nor Brady. Brady materials have been and will continue to be provided to 
the defense, which exceeds the requirement of disclosing the mere existence of the materials or 
making them available for inspection. See United States v. Serfling, 504 F.3d 672, 678 (7th Cir. 
2007) (holding that advising the defense of the availability of a large set of documents satisfies 
Brady). This timely provision of materials satisfies the United States' obligations under RCM 
701 (a)(6) and Brady. Despite the volume of information the prosecution has searched, the 
prosecution further notes that its search thus far has yielded little favorable and material 
information. 4 



CXXXI 1 6 citing US. v. Warshak; 631 F.3d 266, 296-97 (6th Cir. 2010) (declining to order the Government to 
organize and index discovery when not required by Federal Rule of Criminal Procedure 16). 

Additionally, the prosecution does not have authority to compel production of evidence from other government 
agencies under RCM 703(f)(4)(A) or contest discovery issues before a military judge until after referral. Appellate 
Exhibit LXVIII 18. 

4 The lack of exculpatory or mitigating information does not reflect upon the prosecution's due diligence; rather, it 
reflects the accused's culpability and the impact of his charged conduct. 
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B. The defense request is groundless where the prosecution continues to comply with 
its Brady obligations and the trial on the merits has yet to commence . 



Absent misconduct, a Brady violation does not occur until the completion of trial. 5 See 
Agurs, All U.S at 103 (stating that Brady applies in three situations, each involving discovery of 
information after trial known to the prosecution but unknown to the defense) (emphasis added); 
United States v. Jackson, 59 M.J. 330, 334 (C.A.A.F. 2004) (noting that relief is given only if 
there would have been a different result at trial) (emphasis added); see also Harris v. Kuba, 486 
F.3d 1010, 1015 (7th Cir. 2007) (stating that evidence is suppressed if the prosecution fails to 
disclose it before it is too late for the defendant to make use of the evidence and the evidence 
was not otherwise available to the accused through the exercise of reasonable diligence); see 
generally Williams, 50 M.J. at 441. 

Here, the Court has found neither prosecutorial misconduct nor a discovery or Brady 
violation. Appellate Exhibit LXVIII 6, 8. Moreover, the Defense Motion prematurely claims 
that the discovery process has already prejudiced the accused because "there is no way the 
Defense can adequately prepare its case" given the amount of time between the completion of 
discovery and the beginning of trial. See Defense Motion f 29. In particular, the defense has 
outlined that it contemplates a period of at least sixty days after discovery to prepare for trial. 
See Appellate Exhibit II (setting voir dire more than 60 days after proposed completion of 
discovery). Since defense's drafting of the Defense Motion, the trial date has been rescheduled 
no earlier than November 2012 and potentially in January 2013. See Court Statement on the 
Record, 8 June 2012 Article 39a. Accordingly, the new trial date should assuage defense 
concerns about its trial preparation. 

Still, the defense raises anew complaints of the timing of receiving discovery without 
regard to the motions it has submitted to the Court. 6 See, e.g., Appellate Exhibit XXXI, 
Appellate Exhibit XLVIII, Appellate Exhibit LVII, Appellate Exhibit LXII; cf. Appellate Exhibit 
LXVIII ("[AJbsent the unanticipated filing of additional motions . . . [ljitigation of disputed 
discovery is taking place well before trial."). Specifically, the defense repeatedly has made the 
unorthodox claim that federal agencies, including the Department of Justice and Department of 
State, among others, are military authorities under RCM 701(a)(2). See Appellate Exhibit XCVI 



5 Misconduct, including gamesmanship, constitutes a Brady violation no matter the timing. The prosecution has 
conducted discovery in good faith and will continue to do so. 

6 Both the defense, Defense Motion J 30 ([T]his is a complicated case involving a great deal of information"), and 
the prosecution, see, e.g., Appellate Exhibit XVI at 1; Appellate Exhibit XLIX at 3; Appellate Exhibit XCIV at 3, 
have noted the complexity of discovery in this case, especially given the large amount of classified information. 
Accordingly, the prosecution has envisioned discovery continuing until 3 August 2012. See Appellate Exhibit XLV 
The numerous and unanticipated defense motions have affected the trial date. Compare Appellate Exhibit I 
(contemplating motions, inter alia, for speedy trial; member instructions; unlawful command influence; improper 
referral; dismissal of charges; jurisdictional defects; constitutional challenges to UCMJ, MREs, and RCMs; MRE 
404(b) disclosures, MRE 304 disclosures) with Appellate Exhibit XLV (contemplating most of the aforementioned 
motions and, inter alia, motions in Limine; motions to suppress; pre-admission and authentication of evidence; 
motion to dismiss Article 104 offense; motion to dismiss specification of charge II; unreasonable multiplication of 
charges motion; renewal for bill of particulars; motion to dismiss all charged offenses under 18 U.S. C. § 793(e); 
motion to dismiss all charged offenses under 18 U.S.C. § 1030(a)(l ); motion for proposed lesser included offenses; 
motion to compel discovery #2; and requests for judicial notice). 
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9-17. In response to such novel arguments, the prosecution has litigated the scope of 
discovery in good faith and in accordance with legal precedent. See Agurs, All U.S. at 106 
(stating that a prosecutor may respond to a Brady request by submitting the problem to the trial 
judge). 

Citing the prosecution's legal arguments twenty-five times, the Defense improperly 
equates discovery litigation with an alleged discovery violation. See Defense Motion fflf 5-6, 8- 
10, 12, 15-16, 18-19, 21-23; cf. United States v. Bumgarner, 49 C.M.R. 770, 772 (A.C.M.R. 
1974) (noting importance of objecting to maintain the adversarial system). However, despite the 
numerous citations to prosecution responses, the defense does not explain how a statement of the 
prosecution's steps in complying with its obligations under Brady and RCM 701 (a)(6) would 
alleviate the allegations conjured by the defense. Indeed, the defense attempts to make 
prosecution responses to defense motions the basis of its motion requesting unprecedented relief 
without explaining how the relief will cure the hypothetical prejudice that has not occurred. 
Lacking legal justification, the defense motion should be denied. 

II. IN THE ALTERNATIVE, THE PROSECUTION REQUESTS THAT THE 
STATEMENT BE FILED EX PARTE 

Assuming, arguendo, the Court orders the prosecution to submit the statement of the 
prosecution's steps to comply with its obligations under Brady and RCM 701(a)(6), the 
prosecution respectfully requests the statement be filed ex parte. Any statement of steps taken in 
compliance with discovery obligations necessarily reveals insights into the Government's 
preparation for litigation, including motions practice, the trial on the merits, its intended 
sentencing case, and sensitive matters which the government does not intend to use for 
sentencing, and is therefore work product and not discoverable. Moreover, prosecution work 
product will contain classified information for which the Defense does not have approval to 
review; any disclosure would necessitate going through the approval process. Additionally, the 
accounting could serve as a springboard for further exploratory discovery requests and litigation. 
See Leung, 40 F.3d at 583. Accordingly, the prosecution requests the filing be made ex parte. 

If the Court requires the prosecution to submit the statement in any form, the prosecution 
also respectfully requests thirty days to create the statement because the prosecution's ongoing 
discovery efforts cannot simply be suspended; the prosecution must continually track and 
organize the voluminous discovery with over sixty government agencies. The prosecution also 
submits that the delay should be attributable to the defense for speedy trial purposes because the 
defense made the request for relief without precedent. 



The defense request for relief consists of two components: 1) a statement of the steps the prosecution has taken to 
comply with its Brady obligations under RCM 701 (a)(6), and 2) a suspension of the proceedings to allow for the 
completion of the first component. The statement requested in the Defense Motion would not cure the issues it 
alleges. Without a justification for the statement, the need for the suspension of proceedings is moot. If the defense 
desires a delay, it should submit a motion rather than requesting the Court suspend the proceedings under the guise 
of the Defense Motion. 
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CONCLUSION 



For the foregoing reasons, the prosecution respectfully requests that the Court deny 
Defense Motion for Modified Relief for Defense Reply to Prosecution Response to Supplement 
to Defense Motion to Compel Discovery #2. 

ALEXANDER S. VON ELTEN 
CPT, JA 

Assistant Trial Counsel 




ASHDEN FEIN 
MAJ, JA 
Trial Counsel 



I certify that I served or caused to be served a true copy of the above on Mr. David 
Coombs, Civilian Defense Counsel via electronic mail, on 20 June 2012. 




MAJ,JA 
Trial Counsel 
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